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RECOMVENDED ORDER

An adm nistrative hearing was conducted on March 6, 2000, in
Tal | ahassee, Florida, by Daniel Manry, Adm nistrative Law Judge
("ALJ"), Division of Adm nistrative Hearings ("DOAH").
APPEARANCES

For Petitioner: WIson Jerry Foster, Esquire
1342 Ti nberl ane Road, Suite 101A
Tal | ahassee, Florida 32312-1775

For Respondent: Ann Cocheu, Esquire
O fice of the Attorney General
Adm ni strative Law Section
The Capitol, Plaza Level 01
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

The issue in this case i s whether Respondent should grant
Petitioner's request for licensure by endorsenent as a physi cal
t her api st pursuant to Sections 486.031 or 486.081, Florida
Statutes (1997), and Florida Adm nistrative Code Rule 64B17-
3.003. (Al statutory references are to Florida Statutes (1997)
unl ess otherwi se stated. All references to rules are to rules
promul gated in the Florida Adm nistrative Code in effect on the

date of this Recomrended Order.)



PRELI M NARY STATEMENT

By order filed on July 8, 1999 ("Denial Order") the Board of
Physi cal Therapy Practice (the "Board") denied Petitioner's
application for licensure as a physical therapist. Petitioner
tinely filed a Petition for DOAH Hearing on August 4, 1999. On
Decenber 13, 1999, the Board referred the matter to DOAH for
assignment of an ALJ to conduct the hearing.

At the hearing, Petitioner testified in his owm behalf and
called no other witnesses. Respondent called one witness. The
parties submtted four joint exhibits for adm ssion in evidence.

The identity of the witnesses and exhibits, and the rulings
regardi ng each, are set forth in the Transcript of the hearing
filed on March 17, 2000. The parties tinely filed their
respective proposed recommended orders on March 31, 2000.

FI NDI NGS OF FACT

1. It is uncontroverted that Petitioner is 48 years old and
of good noral character wthin the nmeaning of Section 486.031(1)
and (2). Petitioner has been a resident of Florida for 34 years.
He is licensed in Florida as a chiropractor and is a graduate of
a four-year degree program at Pal ner Col |l ege of Chiropractic
("Pal mer College").

2. Petitioner is board certified as a chiropractor
ort hopedi st and as a chiropractic neurol ogist. Both board
certifications required additional training after graduation from
Pal mer Col | ege.

3. In June 1995, Petitioner attended the University of

Heal t h Sci ences Antigua School of Allied Health Professionals and



recei ved a Bachel or of Science in Physical Therapy fromthat
institution in August 1996. Petitioner traveled to the
University of Antigua eight tinmes in tw years for education
sessions. Each session |lasted approximately two weeks.

4. In addition to the hours Petitioner spent at the
University of Antigua, Petitioner spent approximately 1,200 hours
during an eight-nonth period at a physical therapy facility
associated wth the hospital in Antigua. |In addition, Petitioner
spent approxi mately 650 hours interning at the Spinal
Rehabilitation Institute in Titusville, Florida. The University
of Antigua required Petitioner to conplete the 1,200 hours at the
physi cal therapy facility and the 650 hours as an intern as part
of its educational program

5. After obtaining a degree in physical therapy fromthe
University of Antigua, Petitioner applied to the State of
Col orado to take an exam nation prepared under the auspices of
Pr of essi on Exam nation Services ("PES'). Col orado eval uated
Petitioner's education and allowed Petitioner to take the PES
exam Petitioner passed the PES exam and has been |icensed as a
physi cal therapist in Colorado since April 11, 1997.

6. On February 9, 1999, Petitioner applied to the State of
Florida for a license as a physical therapist. Petitioner
received and relied upon application materials provided by
Respondent. In particular, Petitioner utilized Respondent's
"List of Currently Qualified Credentialing Agencies" to sel ect
the International Education Research Foundation (the

"Foundation") to evaluate Petitioner's foreign education. The



Foundation is the appropriate agency identified by the Board,
within the nmeani ng of Section 486.031(3)(b), to determ ne whether
Petitioner has educational credentials equivalent to those
required for the educational preparation of physical therapists
in the United States.

7. The Foundation gave Petitioner credit for 60 senester
hours of physical therapy education including six clinical hours.
The Foundation determ ned that Petitioner has the U S. equival ent
of a Bachel or of Science in Physical Therapy (non-traditional
program awar ded by nonaccredited coll eges and universities). The
Foundation prepared its eval uation:

. i n accordance with guidelines devel oped
by several state |licensing boards and was
conpleted in close collaboration with a

physi cal therapy consultant. Records from
the institution attended show ng coursework
conpl eted, hours of study and grades earned,
were used as the basis for this report.

Joint Exhibit 1 at 399.
8. The Board denied Petitioner's application for the
foll ow ng reasons:

The applicant does not neet the requirenents
of Sections 486.031(3)(b) or 486.081(1) .
and Rul es 64B17-3.001(3) and (4) or 64B17-
3.003 . . . in that the applicant does not

possess credentials that are deened

equi valent to a bachelor's degree in physical
therapy in the United States.

At best the applicant's training is a siXx
week lecture series that would constitute a
continui ng education course. It is not the

| ength and content of a CAPTE approved

bachel ors or masters in science programin
physi cal therapy that woul d be the bul k of
the final year of training.

Denial O der at 1.



9. The actual basis for Respondent's denial has little to
do with factual disputes concerning Petitioner's educational
hours. As Respondent admits in its PRO

Wil e there may be sone factual disputes
about Petitioner's educational hours, both in
nodul es and clinical tinme, these are not
really material facts for the [ALJ] to
resolve. The real issue is the |ega
interpretation of . . . Sections 486.031 and
486. 081.
Respondent's PRO at 5.
The findings in paragraphs 12-15 of Respondent's PRO are not
material to the real issue concerning the interpretation of
Sections 486.031 and 486. 081.

10. Respondent does not approve the physical therapy
program at the University of Antigua for the educational
preparation of physical therapists within the nmeaning of Section
486.031(3)(a). The record does not show whether the United
States Departnent of Education approves the program

11. Petitioner has received a diploma froma programin a
foreign country within the nmeaning of Section 486.031(3)(b). The
Foundation, as the appropriate agency identified by the Board,
has determ ned that Petitioner possesses educational credentials
required for the educational preparation of physical therapists
in this country.

12. Petitioner passed the Col orado PES examin 1997.
Petitioner passed a national exam nation approved by the Board to

determ ne Petitioner's fitness to practice as a physical

therapist wthin the nmeaning of Section 486.031(3)(a) and (b).



13. Petitioner is entitled to licensure in Florida w thout
exam nation, pursuant to Section 486.031(3)(c), as provided in
Section 486.081. Petitioner passed the PES examin 1997. The
witten exam nation taken by Petitioner for |licensure in Col orado
was an exam nation prepared under the auspices of the
Pr of essi onal Exam nation Services wthin the nmeaning of Rule
64B17- 3. 003.

14. Respondent has | ong construed applicable Florida
Statutes to require an applicant for |icensure wthout
exam nation to pass the requisite national exam nation and to
nmeet those educational requirenents approved by the Comm ssion on
Accreditation for Physical Therapy ("CAPTE") in accordance with
the requirenents of Section 486.031(3)(a). Respondent's |egal
interpretation of applicable statutes and rules is a | egal
interpretation rather than a matter within the anbit of agency
experti se.

CONCLUSI ONS OF LAW

15. DOAH has jurisdiction over the parties and the subject
matter. Section 120.57(1). The parties were duly noticed for
t he hearing.

16. The burden of proof is on Petitioner. Petitioner nust
show by a preponderance of evidence that Petitioner's application
for licensure satisfies the requirenents of Sections 486.031 or

486.081. Section 120.57(1)(h); Florida Departnent of

Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st

DCA 1981); Balino v. Departnent of Health and Rehabilitative

Services, 348 So. 2d 349 (Fla. 1st DCA 1977).



17. Petitioner satisfied his burden of proof. Petitioner
showed by a preponderance of the evidence that he satisfies the
requi renents of Sections 486.031 and 486. 081.

18. To be eligible for licensing as a physical therapist,
Section 486.031(3), in relevant part, requires that an applicant
nmust :

(a) Have been graduated from a school of
physi cal therapy which has been approved for
t he educati onal preparation of physical

t herapi sts by the appropriate accrediting
agency recogni zed by the Conm ssion on
Recogni ti on of Postsecondary Accreditation or
the United States Departnent of Education at
the time of her or his graduation and have
passed, to the satisfaction of the board, the
Anerican Registry Exam nation prior to 1971
or a national exam nation approved by the
board to determ ne her or his fitness for
practice as a physical therapist as

herei nafter provided;

(b) Have received a diploma froma programin
physi cal therapy in a foreign country and
have educational credentials deened

equi valent to those required for the

educati onal preparation of physical
therapists in this country, as recognized by
the appropriate agency as identified by the
board, and have passed to the satisfaction of
the board an exam nation to determ ne her or
his fitness for practice as a physi cal
therapi st as hereinafter provided; or

(c) Be entitled to |icensure w thout
exam nation as provided in s. 486. 081.
(enphasi s supplied)
19. When the legislature uses the disjunctive "or" after
Section 486.031(3)(b), it should be given its comon and ordi nary
meani ng unl ess such a neaning would frustrate |legislative intent.

Col e Vision Corporation v. Departnment of Business and

Prof essi onal Regul ati on, Board of Optonetry, 688 So. 2d 404, 410

(Fla. 1st DCA 1997); Eager v. Florida Keys Aqueduct Authority,




580 So. 2d 771, 772 (Fla. 3d DCA 1991). Section 486.031(3)(a)
prescribes the licensing requirenments applicable to graduates of
educational prograns in the United States and does not apply to
graduates of foreign universities including Petitioner. Section
486. 031(3)(b) prescribes the licensing requirenents applicable to
graduat es of educational prograns outside the United States and
applies to Petitioner. Section 486.031(3)(c) prescribes a third
alternative for licensing. Section 486.031(3)(c) also applies to
Petitioner and incorporates by reference the provisions of
Section 486. 081.

20. Petitioner is entitled to |icensure in Florida pursuant
to Section 486.031(3)(b). The Foundation, as the agency
identified by Respondent, determ ned that Petitioner possesses
educational credentials equivalent to those required for the
educati onal preparation of physical therapists in this country.

21. Respondent's disapproval of the University of Antigua
educational programis statutorily authorized as a consideration
only for graduates of educational prograns in the United States
pursuant to Section 486.031(3)(a). Respondent's disapproval of
the University of Antigua programis not statutorily authorized
as a consideration for graduates of educational prograns outside
the United States pursuant to Section 486.031(3)(b).

22. Neither the Board nor DOAH can adopt an interpretation
of Section 486.031(3)(b) that enlarges, nodifies, or contravenes
the prerequisites prescribed in the statute. Sections

120.52(8)(c); 120.58(7)(3)4. See also DeMario v. Franklin

Mortgage & Investnent Co., Inc., 648 So. 2d 210, 213-214 (Fl a.




4t h DCA 1994), rev. denied, 659 So. 2d 1086 (Fla. 1995) (agency

| acks authority to inpose tinme requirenent not found in statute);

Departnent of Health and Rehabilitative Services v. Johnson and

Johnson Hone Health Care, Inc., 447 So. 2d 361, 362 (Fla. 1st DCA

1984) (agency action that ignores sone statutory criteria and
enphasi zes others is arbitrary and capricious).

23. Rule 64B17-3.001(3) requires graduates of foreign
universities to satisfy the requirenment in Section 486.031(3)(b)
for an equival ency determ nation by an identified agency such as
t he Foundation and to satisfy the requirenent in Section
486. 031(3)(a) to obtain a bachelor's degree in a course of study
approved by CAPTE. See Respondent's PRO at 3-4. However, a rule
cannot inpose a requirenent not found in a statute or otherw se
enl arge, nodify, or contravene the terns of a statute. Section

120.52(8)(c). See also DeMario, 648 So. 2d at 213-214 (agency

| acked authority to inpose tinme requirenent not found in

statute); Booker Creek Preservation, Inc. v. Southwest Florida

Wat er Managenent District, 534 So. 2d 419, 423 (Fla. 5th DCA

1988) (agency cannot vary inpact of statute by creating waivers

or exenptions) reh. denied. Were an agency rule conflicts with

a statute, the statute prevails. Hughes v. Variety Children's

Hospital, 710 So. 2d 683, 685 (Fla. 3d DCA 1998); Johnson v.

Departnent of H ghway Safety & Mdtor Vehicles, D vision of

Driver's Licenses, 709 So. 2d 623, 624 (Fla. 4th DCA 1998);

Wllette v. Air Products, 700 So. 2d 397, 401 (Fla. 1st DCA

1997), reh. denied; Florida Departnment of Revenue v. A Duda &

Sons, Inc., 608 So. 2d 881, 884 (Fla. 5th DCA 1992), reh. deni ed;




Department of Natural Resources v. Wngfield Devel opnent Conpany,

581 So. 2d 193, 197 (Fla. 1st DCA 1991) reh. denied. See also

Capel etti Brothers, Inc. v. Departnent of Transportation, 499 So.

2d 855, 857 (Fla. 1st DCA 1987)(rul e cannot expand statutory
coverage) rev. denied, 509 So. 2d 1117.

24. Neither Respondent nor DOAH has authority to construe
Rul e 64B17-3.001(3) as inposing a requirenment not found in a
statute. Hughes, 710 So. 2d at 685; Johnson, 709 So. 2d at 624,
Wllette, 700 So. 2d at 401; Dehario, 648 So. 2d at 213-214; Duda
& Sons, 608 So. 2d at 884; Wngfield, 581 So. 2d at 197; Booker

Creek, 534 So. 2d at 423; Capeletti Brothers, 499 So. 2d at 857.

The requirenents in Rule 64B17-3.001(3) nmust be construed in a
manner that is consistent wwth the statutory authority in Section
486. 031(3) (b).

25. Even if it were determned that Petitioner is not
entitled to licensure pursuant to Section 486.031(3)(b),
Petitioner is entitled to |icensure pursuant to Sections
486. 031(3)(c) and 486.081. Section 486.031(3)(c) expressly
aut hori zes |licensure without exam nation if Petitioner satisfies
the requirenents of Section 486.081.

26. Section 486.081 provides, in relevant part:

(1) The board may cause a license to be

i ssued through the departnment w thout

exam nation to any applicant who presents
evi dence satisfactory to the board of having
passed the American Registry Exam nation
prior to 1971 or an exam nation in physical

t herapy before a simlar lawfully authorized
exam ni ng board of another state, the
District of Colunbia, a territory, or a
foreign country, if the standards for
licensure in physical therapy in such other
state, district, territory, or foreign

10



country are determ ned by the board to be as

hi gh as those of this state, as established

by rul es adopted pursuant to this chapter
(enphasi s supplied)

27. Rule 64B17-3.003 provides in relevant part:

: The standard for determ ni ng whet her
the standards of another state . . . are as
high as the standards in Florida shall be
whet her the witten exam nation taken for
licensure in such other jurisdiction was an
exam nation prepared under the auspices of
t he Profession Exam nation Services.
(enphasi s supplied)

28. Neither Respondent nor DOAH can deviate fromthe terns
of Rule 64B17-3.003. An agency's deviation froma valid existing
rule is invalid and unenforceable. Section 120.68(7)(e)(2);

Federati on of Mbbile Hone Owmers of Florida, Inc. v. Florida

Manuf act ured Housi ng Association, Inc., 683 So. 2d 586, 591-592

(Fla. 1st DCA 1996); (Gadsden State Bank v. Lewis, 348 So. 2d 343,

346-347(Fl a. 1st DCA 1977); Price Wse Buying Goup v. Nuzum 343

So. 2d 115, 116 (Fla. 1st DCA 1977).

29. Respondent argues that Rule 64B17-3.003 requires an
applicant to satisfy the educational requirenents in Rule 64B17-
3.001(3) and therefore incorporates by reference the requirenent
inthe latter rule for Petitioner to satisfy the requirenent in
Section 486.031(3)(a) to obtain a bachelor's degree in a course
of study approved by CAPTE. For reasons stated in paragraphs 42-
43, Respondent's argunent suffers the sanme |egal fallacy as that

in Rule 64B17-3.001(3)(a). Rule 64B17-3.003 cannot, by reference

11



to Rul e 64B17-3.001(3)(a), inpose a requirenent not found in the
statute. See Section 120.52(8)(c) and cases cited in paragraph
42.

30. Respondent's legal argunent that its position is

supported by reading Sections 486.031 and 486.081 in pari materia

I's not persuasive. Sections 486.031(3)(a)-(c) are separate

di sjunctive provisions that prescribe alternative requirenents
for licensure. Section 486.031(3)(a) prescribes |licensure

requi renents for graduates of universities in the United States.
Section 486.031(3)(b) prescribes licensure requirenents for
graduates of universities outside the United States. Section
486. 031(3)(c) and 486.081 prescribe licensure requirenents for
any applicant, such as Petitioner, who has passed a PES

exam nation other than the PES exam nation given in Florida. Any
other statutory construction of Sections 486.031 and 486. 081
woul d be unreasonabl e and reduce the separate subsections to
nullities or redundancies. The legislature does not intend its

enactnments to be redundant or a nullity. See, e.g., North M am

Ceneral Hospital v. Central National Life |Insurance Conpany, 419

So. 2d 800, 802 (Fla. 3d DCA 1982); City of Indian Harbour Beach

v. Gty of Ml bourne, 265 So. 2d 422, 423 (Fla. 4th DCA 1972)

(courts should avoid interpretation that renders |egislatively
created provision ineffective or purposel ess).

31. Respondent argues that its interpretation of Sections
486. 031 and 486.081 is entitled to great weight because the Board
is the state agency responsible for adm nistering those statutes.

The rule that gives great weight to an admnistrative

12



construction of a statute by the agency responsible for its
admnistration is limted to matters infused with agency
experti se.

32. The matter at issue in this proceeding is not infused
w th agency expertise. It requires no technical expertise in
physi cal therapy. The Board's construction of Sections 486. 031
and 486.081 requires only legal skills that do not enjoy the
presunption of validity applicable to matters of agency

expertise. Zopf v. Singletary, 686 So. 2d 680 (Fla. 1st DCA

1997), reh. denied; SAVE the St. Johns River v. St. Johns River

Wat er Managenent District, 623 So. 2d 1193, 1202 (Fla. 1st DCA

1993).

33. Even if the Board's contention were infused with agency
expertise, the contention is clearly erroneous. The Board's
interpretation conflicts with the plain | anguage of Sections
486. 031 and 486.081. An agency's construction that conflicts
wi th the unanbi guous | anguage of a statute is clearly erroneous.

Legal Environnental Assistance Foundation, Inc. v. Board of

County Conm ssioners of Brevard County, 642 So. 2d 34, 36 (Fla.

1994); Hughes v. Variety Children's Hospital, 710 So. 2d 683, 685

(Fla. 3d DCA 1998); Arbor Health Care Conpany v. State, Agency

for Health Care Adm nistration, 654 So. 2d 1020, 1021 (Fla. 1st

DCA 1995); Wngfield, 581 So. 2d at 197. The statute controls

any conflict.

13



RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Respondent enter a final order granting
Petitioner's request for a license in Florida as a physical
t herapi st pursuant to Sections 486.031(3)(b), 486.031(3)(c), and
486. 081.

DONE AND ENTERED this 13th day of April, 2000, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of April, 2000.

COPI ES FURNI SHED:

Dr. Kaye Howerton, Executive Director
Board of Physical Therapy Practice
Departnent of Health

Di vision of Medical Quality Assurance
Nor t hwood Centre

1940 North Monroe Street

Tal | ahassee, Florida 32399-0750

Wl 1liam Large, General Counsel
Departnent of Health

Bin A02

2020 Capitol G rcle, Southeast
Tal | ahassee, Florida 32399-1701
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Angela T. Hall, Agency derk
Departnent of Health

Bin A02

2020 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-1701

Ann Cocheu, Esquire

O fice of the Attorney General
Adm ni strative Law Section

The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

Wl son Jerry Foster, Esquire

1342 Ti nberl ane Road, Suite 101A
Tal | ahassee, Florida 32312-1775

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions
within 15 days fromthe date of this Recommended Order. Any
exceptions to this Recomended Order should be filed with the
agency that will issue the final order in this case.
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